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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 
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Bulletin Board 
INSTITUTE OF MILITARY LAW COMPETITION 


“In 1958, the Institute of Military Law will award 
an annual prize, consisting of a Certificate of Merit 
and a cash award of $50, for an outstanding article 
contributing to professional thought on some phase of 
military law published during the preceding calendar 
year. The Institute will also award three certificates 
of Honorable Mention. Articles submitted during 1957 
will be eligible for this annual award. 

“Rules respecting the awards are as follows: 

1. In order to enter competition the author should 
submit a published copy of his article to the Annual 
Award Committee, Institute of Military Law, Office of 
The Judge Advocate General, Department of the Air 
Force, Washington 25, D. C., during the calendar year 
in which the article is published. The copy so submitted 
will become the property of the Institute of Military 
Law and will, at the conclusion of the competition, be 
placed on file on the shelf of materials, Institute of 
Military Law, in the Army Library. 

2. There are no requirements as to length or subject 
matter, except that the article must deal directly with 
military justice, military affairs, procurement or some 
other aspect of military law. The Annual Award Com- 
mittee shall be the final judge in this respect. 

3. No member of the board of governors, the Annual 
Award Committee, or elected official of the Institute of 
Military Law is eligible for competition for the annual 
award during the period of his service in such office. 
An author entering the competition need not be a mem- 
ber of the Institute or the military service. 
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4, The annual award will be announced at the earliest 
opportunity following the end of the competition period 
of the preceding calendar year.” 


MILITARY PERSONNEL DIVISION 


The following is a list of orders issued to all officers transferred 
to or from the Office of the Judge Advocate General and to all 
Navy law specialists regardless of assignment. The list includes 
orders issued before 15 September 1957. 


LTJG Harry Dahringer Ambrose, USNR, from 
SCOLNAVJUSTICE, Npt., R. I, to NTC, Great 
Lakes. 

LT Frederick J. Bear, Jr., USN, from COM 11 to 
RECSTA, San Diego. 

CDR Earle Bennett, USN, from COM 5 to COM 10. 

ENS Joseph G. Dail, Jr.. USNR, from JAG to USS 
ST. PAUL (CA 73). 

LCDR William H. Gottshall, USNR, from NAVSTA, 
Adak, to JAG. 

LTJG Lee R. Grogan, USN, from USS FRANKLIN D. 
ROOSEVELT (CVA 42) to SERVLANT. 

LCDR Frank S. Johnston, USN, from Staff, COMNAV- 
JAP to SCOLNAVJUSTICE, Npt., R. I. 

CDR Charles B. Kelly, USN, from JAG to COM 11. 

LTJG Saul H. Magram, USNR, from SERVLANT to 
MSTSLANT. 

LTJG John T. Quinn, USNR, from PHIBPAC to 
USS FRANKLIN D. ROOSEVELT (CVA 42). 

LTJG Edward J. Trosset, USNR, from OPNAV to 
NAF, Port Lyautey. 

LTJG Thomas Bryan Underwood, USNR, from SCOL- 
NAVJUSTICE, Npt., R. I., to NTC, San Diego. 
CDR Werner Windus, USNR, from COM 10 to NAS, 

San Diego. 
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LIMITATIONS ON THE EMPLOYMENT OF 
RETIRED NAVAL OFFICERS 


LIEUTENANT (JG) JOSEPH A. CALIFANO, JR., USNR 


REFERENCE GUIDE TO EMPLOYMENT ACTIVI- 
TIES OF RETIRED NAVAL PERSONNEL, NAVEXOS 
P—1778 (9-57), recently published by the Office of 
the Judge Advocate General, has been distributed 
to all Navy and Marine Corps activities with the 
current issue of the Journal. The reading of that 
publication in conjunction with this article is 
recommended. 





HE INCREASE in the number of active 

years of life and the possibility of retire- 
ment at a relatively early age afford many of 
our naval officers an opportunity to pursue new 
careers after retirement. Retired officer per- 
sonnel are employed by the Federal Government 
in a civilian capacity, by private corporations, 
and by foreign governments. Even in retire- 
ment, however, they remain officers of the Fed- 
eral Government, and, while there are no doubt 
many benefits attached to this status, there 
are many restrictions upon their accept- 
ance of various types of post-retirement em- 
ployment. Generally, the restrictions on retired 
officers are not applicable to retired enlisted per- 
sonnel. In the discussion of specific laws, any 
statutory restrictions which apply to retired 
enlisted personnel are indicated. 


RESTRICTIONS UPON FEDERAL EMPLOYMENT 


The basic provision of law which restricts 
the Federal civilian employment of retired of- 
ficers is the Dual Employment Act.‘ In gen- 
eral terms, this Act prohibits retired officers, 
including commissioned and noncommissioned 
warrant officers, from holding another office 
with the Federal Government when either their 
retired pay or the pay of the civilian office 

1. “No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hun- 
dred dollars shall be appointed to or hold any other office to which 
compensation is attached unless specially authorized thereto by 
law; but this shall not apply to retired officers of the Army, Navy, 


Air Force, Marine Corps, or Coast Guard whenever they may be 
elected to public office or whenever the President shall appoint 





them to office by and with the advice and consent of the Senate. 
Retired enlisted men of the Army, Navy, Air Force, Marine 
Corps, or Coast Guard retired for any cause, and retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
who have been retired for injuries received in battle or for in- 
juries or incapacity incurred in line of duty shall not, within the 
meaning of this section, be construed to hold or to have held 
an office during such retirement.” 28 Stat. 205, as amended, 5 
USC 62. 


amounts to or exceeds $2500 per year.? Re- 
tired officers cannot avoid this statutory prohi- 
bition by retaining their retired status and 
waiving their retired pay while they are em- 
ployed in a Federal civilian capacity. The only 
method by which they can free themselves of 
this prohibition is to resign from the Navy. 

There are many exceptions to the prohibitions 
of the Dual Employment Act. The law is not 
applicable to (1) retired reserve officers, (2) 
officers of the regular Navy retired by reason 
of physical disability, and (3) retired enlisted 
personnel. 

Members retired in an enlisted status and 
subsequently advanced to officer rank on the 
retired list under 10 USC 6151 remain enlisted 
personnel for purposes of exemption from the 
Dual Employment Act.‘ However, members of 
the Fleet Reserve and Fleet Marine Corps Re- 
serve who are retired in their temporary com- 
missioned grades under Section 2 (a) of 
Public Law 318, 84th Cong., 1st Sess.*° and mem- 


bers retired in an officer status under 10 USC 


6323, as amended by Section 1 (a) of Public 
Law 318, lose their enlisted status and, as of- 
ficers, are subject to the Dual Employment Act.® 

Retired personnel fall within the foregoing 
exceptions as a result of their military status. 
There are additional exceptions, however, appli- 
cable to specific types of Federal civilian em- 
ployment. Thus, although a member may be 
subject to the Dual Employment Act because of 
his retired status in the Navy, there are various 
Federal civilian offices for which he is eligible, 
including employment: 

(1) As a consultant, expert, or otherwise 
whenever the employment is in fact tempo- 
rary, either because the Federal civilian office 
itself is temporary or because a special or 
particular task is to be performed, and the 
order or letter of appointment specifies that 
the employment is temporary.’ 

(2) In any work or service where the com- 
pensation is derived from funds made avail- 

2. 21 Comp. Gen. 1129, 1942. 


- 14 Comp. Gen, 289, 1934. 


3. 

4. 28 Comp. Gen. 727, 1949; 28 Comp. Gen. 271, 1946. 
5. 69 Stat. 6H. 
6. 
7 





. 35 Comp. Gen. 657, 1956. 
- 31 Comp. Gen. 414, 1952; 30 Comp. Gen. 371, 406, 1951; 26 Comp. 
Gen. 231, 1946; see Comp. Gen. dec. B-123468 of 1 August 1955. 
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able by the United States Government inter- 
mingled with non-federal funds.*® 

(3) With nonappropriated fund activities, 
such as post exchanges, officers’ messes 
(open), and Employees’ Cooperative Associa- 
tions.® 

(4) With the Veterans’ Administration un- 
til 10 August 1956.° (Retired officers and 
warrant officers employed by the Veterans’ 
Administration prior to 10 August 1956 may 
continue in their jobs without violating the 
Dual Employment Act so long as their serv- 
ices are needed.) ™ 

(5) Under the United States Army Chief of 
Engineers in connection with the improve- 
ment of rivers and harbors in the United 
States ; * as Director or Assistant Director of 
the Bureau of Budget; ** as Chairman of the 
Atomic Energy Commission Military Liaison 
Committee ; * in any office provided for by the 
Mutual Security Act of 1954 or by the Mutual 
Defense Assistance Control Act of 1951; * by 
the Central Intelligence Agency (a limited 
number of retired officers) ;** as a military 
science and tactics teacher in the District. of 
Columbia high schools (a limited number of 
retired officers) ; ** or as a member of the Dis- 
trict of Columbia Boxing Commission."* 

(6) In public offices to which a member is 
elected or appointed by the President with the 
advice and consent of the Senate. 


RESTRICTIONS UPON FEDERAL COMPENSATION 


It is obvious from the foregoing that thou- 
sands of retired naval officers are exempt from 
the Dual Employment Act and, accordingly, eli- 
gible for Federal civilian employment. How- 
ever, upon acceptance of such a job, an officer 
exempt from the Dual Employment Act may be 
subject to the Dual Compensation Act.* Gen- 


8. 25 Comp. Gen. 868, 1946. 
9. Comp. Gen. dec. B-129348 of 11 October 1956. 
10. 60 Stat. 978, as amended, 5 USC 64a. 
11, 31 Comp. Gen, 27, 1951. 
12. 29 Stat. 235, as amended, 5 USC 63. 
13. 42 Stat. 373, as amended, 5 USC 64. 
14, 68 Stat. 926, 42 USC (Supp. IV) 2038. 
15. 68 Stat. 859, 22 USC (Supp. IV) 1792. 
16. 63 Stat. 211, as amended, 50 USC 403f. 
17. 69 Stat. 529, 31 D. C. Code 670a. 
18. 64 Stat. 466, 2 D. C. Code 1226. 
19. “(a) After June 30, 1932, no person holding a civilian office or 
position, appointive or elective, under the United States Govern- 
ment or the municipal government of the District of Columbia or 





under any corporation, the majority of the stock of which is 
owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or 
on account of services as a commissioned officer in the Army of 
the United States, Navy, Air Force, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service at a rate 
in excess of any amount which when combined with the annual 
rate of compensation from such civilian office or position, makes 
the total rate from both sources more than $10,000 and when 
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erally stated, the Dual Compensation Act limits 
to $10,000 annually the combined rate of income 
which a retired naval officer may derive from his 
Federal civilian office or position (whether elec- 
tive or appointive) and from retired pay. Ifthe 
retired pay of a naval officer amounts to or ex- 
ceeds the rate of $10,000 annually, the officer 
must elect either his retired pay or the pay of 
his Federal civilian office or position. If his 
rate of pay as a Federal civilian employee 
amounts to or exceeds $10,000 annually, the 
officer may waive all his retired pay and receive 
the entire compensation from his Federal civil- 
ian employment. 

If the rate of retired pay and the compensa- 
tion of the civilian office or position are each 
less than $10,000 per year but together exceed 
$10,000 per year, the officer is entitled to re- 
ceive (1) the entire compensation from the 
civilian office or position and (2) so much of 
his retired pay as is necessary to make the com- 
bined rate of compensation $10,000 per year. 
For example, if an officer receiving retired pay 
of $4,000 per year were employed in a Federal 
civilian office or position at a salary of $8,000 
per year, he would be entitled to receive the 
$8,000 per year plus $2,000 from his retired pay 
to make a combined rate of $10,000 per year.” 

If the officer waives all, or part of his retired 
pay in order to accept the pay of a Federal civil- 
ian office or position, he is entitled to have pay- 
ment of it resumed upon termination of his 
civilian employment. A waiver of retired pay 
in the manner described above does not jeopard- 
ize the retired status of an officer.“ The ques- 
tion occasionally arises whether retired officers 
forfeit any of the benefits of their status when 
they waive their retired pay in order to receive 
the compensation attached to Federal civilian 
employment. Retired personnel are authorized 
to use ship’s stores, commissaries, and Navy ex- 
changes without being in receipt of retired pay.” 

the retired pay amounts to or exceeds the rate of $10,000 per 
annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As 
used in this section, the term ‘retired pay’ shall be construed to 
include credits for all service that lawfully may enter into the 
computation thereof. 

“(b) This section shall not apply to any person whose retired 

pay, plus civilian pay, amounts to less than $10,000: Provided, 

That this section shall not apply to any regular or emergency 

commissioned officers retired for disability (1) incurred in combat 

with an enemy of the United States, or (2) caused by an instru- 
mentality of war and incurred in line of duty during an enlist- 
ment or employment as provided in Veterans Regulations Num- 
bered 1(a), part I, paragraph I.” 47 Stat. 406, as amended, 

5 USC (Supp. IV) 59a. 

20. 21 Comp. Gen. 1129, 1131, 1942 (application of this principle 
under the former $3,000 limitation). 

21. CMO 2-1947, 40. 

22. Comp. Gen. dec. A-43761 of 9 August 1932. 


23. BuSandA Manual, para. 44302 (4); Navy Exchange Manual, para. 
2411 (7), 2412. 
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The Judge Advocate General has held that re- 


tired officers are entitled to inpatient and out-~ 


patient care in naval hospitals as long as they 
are retired with pay, regardless of whether or 
not they are receiving pay.* Although the ques- 
tion of whether a member who waives his 
retired pay in order to receive Federal civil- 
ian compensation is entitled to dependents’ medi- 
cal care appears never to have been considered, 
it is submitted that the dependents of such a 
member qualify for benefits under the Medicare 
Act. However, a retired officer who waives 
all of his retired pay in favor of Federal civil- 
ian compensation is not entitled to use the Mili- 
tary Sea Transportation Service since the bene- 
fits of that service are limited to “military per- 
sonnel * * * who are receiving retired pay.” * 
If an officer waives only a portion of his retired 
pay in order to be fully compensated for his 
Federal civilian employment, he is still receiving 
retired pay and entitled to use Military Sea 
Transportation Service. 

With the exceptions discussed below, the Dual 
Compensation Act is applicable to every officer 
receiving retired pay on account of commis- 
sioned service, including permanent enlisted 
personnel advanced to commissioned rank on the 
retired list.” In certain cases, permanent en- 
listed personnel and noncommissioned warrant 
officers, advanced on the retired list to commis- 
sioned status with retired pay computed on their 
commissioned status, may revert to their former 
noncommissioned status in order to avoid the 
limitations of the Dual Compensation Act. 
Members advanced under 10 USC 6151, who 
apply to the Secretary of the Navy within three 
months after advancement, may be restored to 
their noncommissioned grades with his ap- 
proval.* Members whose retired pay is com- 
puted under Section 511 of the Career Compen- 
sation Act of 1949 *° may be restored to their 
former enlisted or noncommissioned warrant 
officer status if they apply to the Secretary of 
the Navy within one year after advancement 
to commissioned rank on the retired list. An 
election to revert to noncommissioned status 
under either of those laws is considered 
irrevocable.” 

There are, of course, many persons to whom 
the Dual Compensation Act does not apply. 


24. Manual for the Medical Department, Sec. 21-13; JAG: IT: 2: 
JAC: mks of 30 January 1956. 

25. Sections 102(a)(3) and 301(b) of P. L. 569, 84th Cong., 2d 
Sess., 70 Stat. 250, 253, 1956; cf. JAG: 1342.2: sh of 11 March 
1957. 

26. OPNAVINST. 4650.4 of 26 June 1953. 

27. 26 Comp. Gen. 271, 1946; 25 Comp. Gen. 521, 1946. 

28. 10 USC 6151(d). 





29. 63 Stat. 829, as amended, 37 U. S. C. 311. 
30. 29 Comp. Gen. 179, 1949. 


missioned warrant officers is not computed on 
If the pay of enlisted personnel and noncom- 
the basis of their service as commissioned of- 
ficers, they are not subject to the Dual Compen- 
sation Act even though they may have had prior 
service in a commissioned grade which is 
credited for longevity purposes.“ The Act is 
also inapplicable to retired reservists under a 
recent decision of the Comptroller General.” 

This exception for reservists is not considered 
applicable to fleet reservists who retire as en- 
listed men and are advanced to commissioned 
rank on the retired list. However, the issue is 
not entirely free from doubt. The Court of 
Claims originally held the Dual Compensation 
Act inapplicable to reservists.“ After this de- 
cision, the Department of Defense Military Pay 
and Allowance Committee (a group organized 
to consider pay and allowance problems of in- 
terest to the Armed Services)* presented the 
question of its application to fleet reservists, 
retired as enlisted men and advanced on the re- 
tired list to a commissioned rank, to the Comp- 
troller General of the United States.* The 
Comptroller narrowly construed the Court of 
Claims ruling, holding fleet reservists so retired 
and advanced subject to the Dual Compensation 
Act.* In his recent decision,” excepting all re- 
servists from this law, the Comptroller General 
makes no reference to the fleet reserve problem. 
Although he speaks of only “modifying” the 
earlier decision, it is possible, though unlikely, 
that he may consider this group of fleet reserv- 
ists exempt from the Dual Compensation Act. 
A petition has been presented to the Court of 
Claims which presents the issue squarely.* The 
Department of Justice will vigorously defend 
this suit but fleet reservists can present a strong 
case to the equitable-minded Court of Claims. 
A member so situated should not present a claim 
to a disbursing officer at this time because it is 
clear that it would not be paid. 

The law is applicable to regular officers re- 
tired for physical disability unless their dis- 
ability was either (1) incurred in combat with 
an enemy of the United States, or (2) caused 
31. 25 Comp. Gen. 521, 530, 1946. 

32. Comp. Gen. dec, B-123382 of 11 June 1957. (Pending a reply 
to a series of questions presented by the Navy Finance Center to 

the Navy Audit Branch of the General Accounting Office on 24 

June 1957, no adjustments will be made in retired reserve officer 

pay accounts.) This exception is applicable to receipt of retired 

pay only from 1 January 1953. 

33. Tanner v. United States, 129 Ct. Cl. 792, 1954. 
34. For an informal discussion of the Committee, see Navy Times of 

7 September 1957, p. 7, col. 4. 

35. D. O. D. Military Pay and Allowance Committee Action No. 113 

of 4 February 1955. 

36. 35 Comp. Gen. 497, 1956. 
37. Comp. Gen. dec. B-123382 of 11 June 1957. 


38. Brewington et al. v. United States, Ct. Cl. No. 104-57 of 28 
March 1957. 
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by an instrumentality of war in line of duty 
during certain periods of hostilities (including, 
most recently, 7 December 1941 through twelve 
noon of 31 December 1946 (World War II) and 
27 June 1950 through 31 January 1955 (Korean 
Conflict) ).° Any percentage of disability, 
rated in the retirement of an officer, which is 
combat incurred or caused by a war instrumen- 
tality, is sufficient to exempt him from the Dual 
Compensation Act. A direct causal relationship 
must be found to exist between the disability 
and combat or an instrumentality of war.” 
After obtaining the opinion of medical authori- 
ties, the Judge Advocate General makes these 
determinations. The Comptroller General has 
indicated that he will accord tremendous weight 
to administrative findings of the Navy Depart- 
ment in these cases." 

A recent Court of Claims decision,” holding 
the Dual Compensation Act inapplicable to re- 
tired commissioned warrant officers of the Navy, 
has created considerable doubt concerning their 
status under this law. Prior to that decision, 
the Comptroller General held those retired com- 
missioned warrant officers subject to the Dual 
Compensation statute.“ Pending a final resolu- 
tion of this conflict by the Comptroller General 
and the Court of Claims, the Navy Department 
will consider such officers subject to the Dual 
Compensation Act. However, a prediction that 
the Comptroller General will eventually concur 
in the Court of Claims view seems warranted. 

Although the Dual Employment Act does not 
prohibit a retired officer from holding a Federal 
civilian office which is compensated by inter- 
mingled Federal and non-federal funds, no such 
exemption exists under the Dual Compensation 
Act. The Comptroller General has stated that 
the circumstances of a Federal civilian appoint- 
ment, the conditions of service, and the position 
of the Civil Service Commission in regard to 
retirement and insurance rights may indicate 
that a retired officer is subject to the Dual Com- 
pensation Act, without regard to the source of 
the funds from which his civilian compensation 
is paid.® 

A quite legitimate, but infrequently employed, 





39. For a complete list of these periods, consult Veterans’ Regula- 
tions, No. 1 (a), pt. I, para. I, pub. in 38 USC Chapter 12A. 

40. JAG: Il: 2: WEN: mk of 23 November 1953. 

41. 34 Comp. Gen. 72, 1954; Comp. Gen. dec. B-55205 of 16 December 
1947. 

42. Tato v. United States, Ct. Cl. No. 139-54 of 7 November 1956. 

43. 26 Comp. Gen. 271, 1946. 

44, Warrant Officers of the Army are not commissioned as are War- 
rant Officers (W-2, 3, 4) of the Navy. Accordingly, Army War- 
rant Officers are not subject to the Dual Compensation Act since 
they are not granted retired pay on the basis of “services as * * * 
commissioned officer[s] * * *.” 

45. 36 Comp. Gen. 84, 1956. 


JAG JOURNAL 


method of softening the application of the Dual 
Compensation Act is available to retired naval 
officers who would be eligible for a pension or 
compensation under laws administered by the 
Veterans’ Administration if they were not re- 
ceiving retirement pay. Such officers may waive 
their retirement pay and receive Veterans’ Ad- 
ministration compensation in lieu of it. The 
compensation received from the Veterans’ Ad- 
ministration is not included in computing the 
$10,000 annual rate of pay to which the Dual 
Compensation Act limits a retired officer. Ac- 
cordingly, a retired officer, who, because of the 
compensation attached to his Federal civilian 
employment, is not entitled to receive some por- 
tion or all of his retired pay, may, if eligible, 
receive Veterans’ Administration compensation 
instead of retired pay and avoid to that extent 
the provisions of the Dual Compensation Act.” 
Upon terminating his Federal civilian employ- 
ment, that officer may elect to resume his retired 
pay in lieu of continuing to receive Veterans’ 
Administration Compensation. 

Many complications arise in the application of 
the Dual Compensation Act to retired officers 
employed in a nonpermanent Federal civilian 
capacity. Four general rules may serve as guide 
lines in this area: 

(1) Temporary Employment—Where a re- 
tired officer is temporarily employed on a full 
five-day-a-week basis for a limited period of 
time, the applicability of the Dual Compensa- 
tion Act depends upon the annual rate of com- 
pensation. If the rate of civilian compensa- 
tion (computed on an annual basis) combined 
with the rate of retired pay exceeds $10,000 
per year, then an appropriate deduction will 
be made in the retired pay of the officer in- 
volved during his incumbency in the civilian 
position.** For example, a retired officer is 
employed temporarily in a Federal civilian po- 
sition which pays $600 per month. Although 
the job could have lasted for the entire year, 
he completes his work in four months, during 
which he is paid $2,400 ($600 per month x 4 
months). Computed on an annual basis, the 
compensation attached to the civilian position 
is $7,200 ($600 per month x 12 months). The 
retired pay of the officer is $400 per month, 
or $4,800 per year. Since his annual com- 
bined rate of compensation cannot exceed 
$10,000, he is entitled to civilian pay at the 
rate of $7,200 per year and retired pay at the 








46. 58 Stat. 230, 38 USC 26c. 
47. Comp. Gen. dec. B-131490 of 6 June 1957. 
48. 28 Comp. Gen. 484, 1949. 
49. 26 Comp. Gen. 231, 1946. 
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rate of $2,800 per year. 
4 month period of temporary employment he 
will receive the $600 per month attached to 
the civilian position and $233.33 per month 
from his retired pay ($2,800 per year divided 
by 12 months). After the termination of his 
temporary employment, his retired pay will 
‘be resumed at the rate of $400 per month. 

(2) Intermittent Employment—Where a 
retired officer is intermittently employed on 
a “when actually employed” basis, the appli- 
cability of the Dual Compensation Act will 
still be based upon the annual rate of com- 
pensation but retired pay will be appropri- 
ately reduced only on the days when he is 
actually employed in the civilian position. On 
all other days (including Saturdays, Sundays 
and holidays), when he is not employed in 
the civilian position, the retired officer is en- 
titled to receive his retired pay in full.” How- 
ever, when the number of days of intermittent 
employment exceeds 130, the retired officer 
will probably be regarded from that time on 
as a temporary employee and computations 
and deductions under the Dual Compensation 
Act will be made in accordance with subdivi- 
sion (1).™ 

(3) Specified Limitation on Employment— 
In any case where a definite limitation on 
employment is made in the contract to a spe- 
cific number of hours per day or days per 
week, month, or year, so that the total amount 
of the two compensations (Federal civilian 
and retired) which may be paid cannot exceed 
$10,000 per year, the statute will not limit the 
receipt of retired pay regardless of the annual 
rate of compensation involved.” 

(4) Intermittent Employment not Consti- 
tuting “Office or Position’—The Act is not 
applicable if a retired officer’s Federal civilian 
employment is not an “office or position.” In 
at least two cases the Comptroller General 
has recognized that all Federal civilian em- 
ployment does not necessarily constitute the 
holding of an “office or position.” 

(a) A retired officer, intermittently em- 
ployed on a fee basis as a consultant in the 
Medical and Surgery department of the Vet- 
erans’ Administration, does not hold an office 
or position under the Dual Compensation 
Act; * and 
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31 Comp. Gen, 126, 1951. 


Cf. Comp. Gen. dec. B-128160 of 1 November 1956; Comp. Gen. 
dec. B-131259 of 18 April 1957. 


- 20 Comp. Gen. 407, 1941; Comp. Gen. dec, B-130334 of 4 April 


1957; 26 Comp. Gen. 160, 1946; JAG: II: 2: JAC: sh of 2 No- 
vember 1956. 
- 26 Comp. Gen. 501, 1947. 


Thus, during the _ 


(b) A retired officer, intermittently em- 
ployed as a real estate appraiser on a fee basis 
by a regional Veterans’ Administration office, 
does not hold an office or position under the 
Dual Compensation Act.* 


RESTRICTIONS ON RECEIPT OF RETIRED PAY WHILE ENGAGED 
IN CERTAIN TYPES OF EMPLOYMENT 


Although the Dual Compensation Act is con- 
cerned only with Federal civilian employment, 
there are two statutes which cut off the right 
of an officer to receive retired pay while he is 
engaged in certain types of private employment. 

One law applies (a) only to retired officers of 
the regular Navy and regular Marine Corps, 
(b) as long as they hold their retired status, 
(c) who, for themselves or others, sell, contract 
or negotiate for the sale of naval supplies or 
war materials to the Department of the Navy. 
The other law applies (a) to regular retired of- 
ficers of all armed forces (and of other specified 
Government departments), (b) only for a pe- 
riod of two years after retirement, (c) who, for 
themselves or others, sell, contract, or nego- 
tiate for the sale of any supplies of war mate- 
rials to certain specified Government depart- 
ments (including the Department of Defense) .* 
A retired officer who engages in the activities 
proscribed by these laws forfeits his retired pay. 

Neither law is applicable to reserve officers, 
and it appears that permanent enlisted person- 
nel advanced to commissioned rank on the re- 
tired list under 10 USC 6151 are not subject to 
them.” A regular officer is, of course, subject 
to these laws whether retired by reason of physi- 
cal disability or for years of service. 

Generally speaking, the Navy Department 
has construed these statutes quite broadly. Re- 
tired officers may request an advisory opinion 
from the Judge Advocate General before they 
pursue any activities which may possibly be 
considered to fall within the terms of these laws. 
The phrase “selling, contracting or negotiating 





54. Comp. Gen. dec. B-123468 of 1 August 1955. 

55. “If a retired officer of the Regular Navy or the Regular Marine 
Corps is engaged for himself or others in selling, or contracting 
or negotiating to sell, naval supplies or war materials to the De- 
partment of the Navy, he is not entitled to any payment from the 
United States while he is so engaged.” 10 USC 6112 (b). 

56. “No payment shall be made from appropriations in any Act to 
any officer on the retired lists of the Regular Army, Regular 
Navy, Regular Marine Corps, Regular Air Force, Regular Coast 
Guard, Coast and Geodetic Survey, and Public Health Service 
for a period of two years after retirement who for himself or for 
others is engaged in the selling of or contracting for the sale of 
or negotiating for the sale of to any agency of the Department 
of Defense, the Coast Guard, the Coast and Geodetic Survey, and 
the Public Health Service any supplies or war materials.” 67 
Stat. 437, 5 USC (Supp. IV) 59c. 

57. Comp. Gen. dec, B-129273 of 12 October 1956. The discussion of 
the officer-enlisted distinction in regard to the Dual Employment 
Act appears fully applicable under these statutes. 
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to sell” has been interpreted to include virtually 
all activities surrounding the selling process. 
Although the only relationship of a corporation 
president to a particular transaction was the 
fact that he signed the Government contract 
involved, the Judge Advocate General stated 
that he had been “contracting for sale” within 
these laws.* Preliminary negotiations preced- 
ing a contract or sale constitute “negotiating for 
sale.” It is obvious that the precise extent to 
which activities related to a sale to the Gov- 
ernment fall within these laws cannot always 
be delineated with any degree of certainty. 

The words “naval supplies or war materials” 
are considered to include almost any conceivable 
item. Pocket combs and soft drinks have been 
held naval supplies within this law.” One im- 
portant exception to this phrase has been defined 
by administrative interpretation. Persons or 
firms “commonly understood as being engaged 
in the furnishing of professional services * * * 
[such as plans, specifications, designs or draw- 
ings]” are not considered sellers of “naval 
supplies or war materials” to the Government. 
The Comptroller General has stated: “Clearly 
professional services are not ‘naval supplies or 
war materials’ within the accepted meaning of 
that term.” © It is concluded that the term 
“supplies or war materials” in the statute quoted 
in footnote 56 will be similarly interpreted. 

The “Department of the Navy” as used in 
these laws includes not only the Navy itself but 
also agencies and instrumentalities of the Navy 
such as Navy exchanges, ships’ stores, and com- 
missaries.“ This indicates the manner in which 
the comparable phrase in the statute quoted in 
footnote 56 listing several Government depart- 
ments will be construed. 

One thing must always be remembered in 
studying these laws. They are not criminal 
statutes and do not purport to make illegal the 
selling, contracting for sale or negotiating for 
sale of supplies or war materials to the specified 
Government departments. These laws merely 
provide that if a retired officer engages in any 
of these activities, he will not be entitled to re- 
ceive retired pay for the period involved. One 
word of caution should be noted in this regard. 
Although an officer forfeits his retired pay only 
while he is engaged in the prescribed activities, 
once the Navy Department determines that he 
58. JAG: II: 2: JAC: sh of 13 August 1956. 

59. JAG: Il: 2: JAC: mks of 5 March 1956; JAG: II: RB: mmt of 15 

September 1949, pub. in CMO 3-1950, 98. 

60. Comp. Gen. dec. B—12238 of 7 November 1940. 
61. JAG: If: 2: JAC: mks of 5 March 1956; see CMO 3-1950, 98; 


JAG: Il: JWG: mmt of 31 March 1950. 
62. JAG: II: 2: JAC: mks of 5 March 1956. 
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is or has been so occupied, he will be considered 
as remaining in that status until he proves that 
he has discontinued his selling activities. 


CRIMINAL LAWS RESTRICTING PRIVATE EMPLOYMENT 


The last two statutes discussed fall into the 
conflict of interest field. As noted, they are 
not criminal statutes but merely subject an of- 
ficer to loss of retired pay when he engages in 
certain types of private employment. There 
are also numerous criminal provisions prohibit- 
ing retired officers from engaging in certain ac- 
tivities under pain of imprisonment and/or fine. 
Of all the laws restricting the activities of re- 
tired personnel, these are the most ambiguous 
and often it is extremely difficult to predict with 
any degree of certainty whether proposed ac- 
tivities will subject an officer to criminal prose- 
cution. Any daily newspaper testifies to the 
sensitivity of the conflict of interest area and 
a retired officer is well advised to avoid situa- 
tions which may be considered unethical, even 
though not technically proscribed by criminal 
statutes. 

The statute most frequently referenced in 
this field is 18 USC 281.% The Preparedness 
Investigating Subcommittee of the Senate Com- 
mittee on Armed Services has recently stated 
that this section “prohibits retired officers 
* * * from representing—‘any person in the 
sale of anything to the Government through the 
department in whose service he holds a retired 
status.’”* Under this interpretation, the 
phrase “to represent any person in the sale of 
anything” is sufficiently comprehensive to in- 
clude not only the sale of materials and supplies 
but also the sale of the various types of services 
excepted from the operation of the pay statutes 
discussed above.® The phrase “to represent any 





63. “Whoever, being * * * [an] officer or employee of the United 
States or any department or agency thereof, directly or indi- 
rectly receives or agrees to receive, any compensation for any 
services rendered or to be rendered, either by himself or another, 
in relation to any proceeding, contract, claim, controversy, charge, 
accusation, arrest, or other matter in which the United States is a 
party or directly or indirectly interested, before any department, 
agency, court-martial, officer, or any civil, military, or naval com- 
mission, shall be fined not more than $10,000 or imprisoned not 
more than two years, or both; and shall be incapable of holding 
any office of honor, trust, or profit under the United States. 

“Retired officers of the armed forces of the United States, while 
not on active duty, shall not by reason of their status as such be 
subject to the provisions of this section. Nothing herein shall be 
construed to allow any retired officer to represent any person in 
the sale of anything to the Government through the department 
in whose service he holds a retired status. 

“This section shall not apply to any person because of his mem- 
bership in the National Guard of the District of Columbia nor to 
any person specially excepted by Act of Congress.” 18 USC 281. 

64. Twelfth Report of that Committee, “Conflicts of Interest in the 
Armed Services,” p. 2 (20 May 1957). 

65. JAG: II: CBK: JCK: mmt of 13 Feb. 1951. 
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person” seems adequate to include situations 


where a retired officer sells for himself as wellas . 


those where he sells for or on behalf of another 
person or organization. The “department in 
whose service” a retired Navy or Marine Corps 
officer holds his retired status is the Department 
of the Navy, not the Department of Defense. 
Accordingly, this law does not prohibit a re- 
tired Navy or Marine Corps officer from selling 
to the Army, to the Air Force, or to other Gov- 
ernment agencies. 

The Government viewpoint is well expressed 
by the quotation from the Senate Committee. 
A careful reading of Section 281, however, 
raises some doubt about the validity of that in- 
terpretation. Notice that the first sentence of 
the second paragraph of Section 281 in general 
terms exempts retired officers (not on active 
duty) from the prohibitory provisions of the 
first paragraph of Section 281. The second 
sentence of the second paragraph does not spe- 
cifically prohibit retired Navy and Marine Corps 
officers from selling to the Navy. Rather it 
states that “nothing herein shall be construed 
to allow” any retired Navy or Marine Corps of- 
ficer to sell to the Navy Department. Because 
of the awkward and somewhat vague manner 
in which this exception has been written, it is 
arguable that the second sentence in the second 
paragraph of Section 281 is not intended to sub- 
ject a retired naval officer to criminal prosecu- 
tion if he sells to the Navy Department but is 
designed only to make certain that the excep- 
tion contained in the prior sentence is not con- 
strued as a defense to criminal charges (or a 
loss of pay) under other laws. Admittedly, a 
retired officer who acts on this assumption 
would be taking a calculated risk in regard to 
criminal prosecution, particularly in the present 
conflict of interest climate. 

Another statute frequently discussed in this 
field is 18 USC 283.%° The emphasis of this sec- 
66. “Whoever, being an officer or employee of the United States or 

any department or agency thereof * * * acts as an agent or 
attorney for prosecuting any claim against the United States, or 
aids or assists in the prosecution or support of any such claim 
otherwise than in the proper discharge of his official duties, or 
receives any gratuity, or any share of or interest in any such 
claim in consideration of assistance in the prosecution of such 
claim, shall be fined not more than $10,000 or imprisoned not more 
than one year, or both. 

“Retired officers of the armed forces of the United States, while 
not on active duty, shall not by reason of their status as such be 
subject to the provisions of this section. Nothing herein shall 
be construed to allow any such retired officer within two years 
next after his retirement to act as agent or attorney for prose- 
cuting or assisting in the prosecution of any claim against the 
United States involving the department in whose service he holds 
a retired status, or to allow any such retired officer to act as 


agent or attorney for prosecuting or assisting in the prosecution 
of any claim against the United States involving any subject 
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tion in relation to retired Navy and Marine 
Corps officers is a prohibition (1) upon acting 
“as agent or attorney for prosecuting or assist- 
ing in the prosecution of any claim against the 
United States involving” the Department of the 
Navy and (2) upon the prosecution of any claim 
against the United States involving any subject 
matter with which the retired officer was di- 
rectly connected while on active duty. A re- 
tired Navy or Marine Corps officer is restricted 
for only two years in regard to claims involving 
the Department of the Navy; he is forever re- 
stricted in regard to matters with which he was 
directly connected while on active duty. The 
same argument outlined against the Govern- 
ment interpretation of Section 281 may be pre- 
sented against the Government interpretation 
of Section 283. 

Some general observations may be made con- 
cerning both Sections 281 and 283: (1) Neither 
is applicable to any person specifically excepted 
by an Act of Congress (this apparently is a 
recognition by Congress that there will be 
retired officers whose services in private em- 
ployment in contravention of these laws may be 
extremely valuable to the United States Govern- 
ment) ; (2) retired reserve officers (not on active 
duty) are exempt from the provisions of these 
two sections; ® (3) neither Section 281 nor Sec- 
tion 283 applies to any person because of his 
membership in the National Guard of the Dis- 
trict of Columbia; and (4) retired enlisted 
personnel are not believed to be officers or em- 
ployees within either of these laws and hence are 
not subject to them. 

For a person subject to Section 283, 18 USC 
284 © does not appear to contain any additional 
restrictions. However, Section 284 prohibits 
anyone, who has been employed in any agency 
of the United States, from prosecuting or acting 


matter with which he was directly connected while he was in an 
active-duty status. 

“This section shall not apply to any person because of his 
membership in the National Guard of the District of Columbia 
nor to any person specially excepted by enactment of Congress.” 
18 USC 283. 

67. Twelfth Report of the Preparedness Investigating Subcommittee 
of the Senate Committee on Armed Services, “Conflicts of Interest 
in the Armed Services,” pp. 2-3 (20 May 1957). 

68. Sections 29(c) and (d) of P. L. 1028, 84th Cong., 2d Sess., 70A 
Stat. 632, 5 USC (Supp. IV) 30r(c) and (d) ; Twelfth Report of the 
Preparedness Investigating Subcommittee, supra, pp. 3-4 (20 May 
1957). 

69. “Whoever, having been employed in any agency of the United 
States, including commissioned officers assigned to duty in such 
agency, within two years after the time when such employment 
or service has ceased, prosecutes or acts as counsel, attorney, or 
agent for prosecuting, any claims against the United States 
involving any subject matter directly connected with which such 
person was so employed or performed duty, shall be fined not 
more than $10,000 or imprisoned not more than ene year, or 
both.” 18 USC 284. 
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as counsel or agent for prosecuting a claim 
against the United States involving subject 
matter directly connected with that person’s 
employment. The prohibition is for a period of 
two years from the date the Government em- 
ployment terminates. Because Section 284 ap- 
plies to persons who have been employed, it 
appears applicable to both retired enlisted men 
and retired reserve officers, as well as retired 
regular officers, for the specified two-year 
period. 

At least one Federal court has limited the 
phrase “claims against the United States” in Sec- 
tion 284 to “demands against the Government 
for money or for property.” ® This strict inter- 
pretation seems proper since the statute involved 
is a criminal one. The decision is perhaps an 
indication of the limitations which will be placed 
upon the similar phrase in Section 283. The 
Department of Justice, however, construes this 
phrase in a much more comprehensive manner: 

“* * * [It] is the position of the depart- 
ment that the statute prohibits any former 

employee of the Federal Government for a 

period of two years after leaving Government 

service from representing any non-govern- 
mental interest in any matter whatsoever, 

‘involving any subject matter directly con- 

nected with which such person was so em- 

ployed or performed duty’, in which the 

United States is interested directly or indi- 

rectly, whether as a party, as an enforcement 

agent or otherwise” (emphasis supplied) .” 

Retired officers should also be familiar with 
18 USC 216.” A careful investigation of the 
legislative history of this section, coupled with 
a consideration of this law in relation to the 
entire network of conflict of interest statutes, 
has led the Judge Advocate General to conclude: 

(1) The first paragraph of Section 216 does not 
apply to retired officers not on active duty; and 
(2) the second paragraph of the section applies 
to any person including a retired officer whether 
70. U.S. v. Bergson, 119 F. Supp. 459, 465, 1954. 

71. The Justice Department position was promulgated in SECNAV 

INST 5800.5 of 23 October 1953. That instruction requested that 


violations of Section 284 be reported to the Judge Advocate Gen- 
eral of the Navy. 

72. “Whoever * * * being an officer, employee, or agent of the 
United States, directly or indirectly takes, receives, or agrees to 
receive, any money or thing of value, for giving, procuring or aid- 
ing to procure to or for any person, any contract from the United 
States or from any officer, department or agency thereof; or 

“Whoever, directly or indirectly, offers, gives or agrees to give 
any money or thing of value for procuring or aiding to procure, 
any such contract— 

“Shall be fined not more than $10,000 or imprisoned not more 
than two years, or both; and be disqualified from holding any 
office of honor, profit, or trust under the United States. 

“The President may declare void any such contract or agree- 
ment.” 18 USC 216. 
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or not on active duty." The second paragraph 
of Section 216 prohibits anyone from directly or 
indirectly offering, giving, or agreeing to give 
anything of value for procuring, or aiding to 
procure, any contract from the United States 
Government or from any officer of the Govern- 
ment. There has been some tendency to discuss 
this section in terms of “bribery and graft.” 
No useful purpose is served by such an analysis 
and it seems clear that acts falling within the 
literal terms of Section 216 constitute offenses 
punishable under that law although they do not 
fall within some preconceived notion of bribery 
and graft. 

In addition to these laws of general applica- 
tion, many of the statutes under which private 
interests transact business with the Government 
contain provisions restricting or prohibiting the 
employment of retired naval officers in connec- 
tion with those commercial transactions.* As 
is the case with criminal statutes of general 
applicability, it is impossible to list all provi- 
sions relating to particular Government pro- 
grams. A retired naval officer should carefully 
examine the laws relating to the Federal agency 
or Government program with which he will 
transact business in order to avoid subjecting 
himself to criminal prosecution or loss of retired 
pay. 

This discussion of some conflict of interest 
statutes has been concerned only with the legal 
aspects of dealing with the Government. There 
are, of course, ethical and moral considerations 
far more important in limiting an officer in his 
activities with the Navy Department after he 
retires. Frequently, in both formal announce- 
ments and informal press conferences, respon- 
sible leading Government officers have stressed 
the need for personal integrity in this field. It 
is impossible for Congress to legislate in this 
area without leaving many technical loop-holes. 
A retired officer of high personal integrity will 
not be quick to make use of technicalities where 
he himself considers his conduct unethical or of 
questionable morality. 


RESTRICTIONS ON FOREIGN EMPLOYMENT 


No restriction on the foreign employment of 
retired personnel is more important than Article 
1, Section 9, Clause 8 of the Constitution of the 
United States.” Without the consent of Con- 


73. JAG: 1342.1: sh of 3 June 1957. 

74. E. g., Section 512 of the Mutual Defense Assistance Act of 1954, 
68 Stat. 854, 22 USC (Supp. IV) 1764. 

75. “No Title of Nobility shall be granted by the United States: And 
no Person holding any Office of Profit or Trust under them, 
shall, without the Consent of Congress, accept of any present, 
Emolument, Office, or Title, of any kind whatever, from any King, 
Prince, or foreign State.” 
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gress, employment of retired personnel, officer 


or enlisted, regular or reserve, by a foreign Gov- - 


ernment violates this Constitutional provision.” 
The Judge Advocate General has stated that re- 
tired naval personnel who accept employment 
with a foreign Government in violation of that 
provision forfeit their status on the retired list 
and lose their retired pay.””7 Employment by 
educational or commercial institutions, operated 
and controlled by a foreign Government, violates 
this Constitutional restriction unless Congres- 
sional consent is obtained.” Where Congres- 
sional consent is obtained, no violation of the 
Constitution occurs. 

There are at least three ways of obtaining 
Congressional consent: 

(1) By private legislation authorizing 
foreign employment and providing that such 
employment will not jeopardize retired status 
or entitlement to retired pay.” 

(2) Under 10 USC 712 which, generally 
speaking, upon the application of certain 
specified foreign countries, permits the Presi- 
dent, whenever he considers it in the public 
interest, to detail members of the Navy and 
Marine Corps to assist the applicant country 
in military matters. With the prior approval 
of the Secretary of the Navy, Navy and Ma- 
rine Corps personnel may receive their re- 
tired pay as well as any compensation from 
the country to which they are detailed. 

(3) Under 10 USC 1082 retired Navy and 
Marine Corps reservists, with the approval of 
the Secretary of the Navy, may accept em- 
ployment and compensation from any foreign 
government or any concern wholly or partly 
controlled by a foreign government. 

An additional comment should be made con- 
cerning retired reservists. The language of 
Section 29 (d) of Public Law 1028,* is, on its 
face, broad enough to allow an interpretation 
that retired reservists (not on active duty) are 
exempt from the restrictions of the Constitu- 
tional provision. The legislative history of this 
section, however, indicates a Congressional in- 





76. OpJAGN 1951/10, 1 Dig. Ops. 81.1; CMO 3-1934, 13; CMO 4-1943, 
116. 

77. CMO 1-1942, 258; OpJAGN 1951/10, 1 Dig. Ops. 81.1. (A re- 
cent decision by the Comptroller General indicates that a dis- 
ability-retired reservist may still be entitled to retired pay even 
though he loses his status on the retired list under this Con- 
situtional provision. Comp. Gen. dec. B-132458 of 24 September 
1957.) 

78. JAG: 1342.2: vew of 12 February 1957. 

79. E. g., P. L. 403, 82d Cong., Ist Sess., 65 Stat. A148. 

80. 84th Cong., 2d Sess., 70A Stat. 632, 5 USC (Supp. IV) 30r(d). 


tent only to exempt such reservists from the 
Dual Employment, Dual Compensation, and 
conflict of interest laws. It is extremely doubt- 
ful whether this language is sufficient to exclude 
them from the operation of the Constitutional 
provision. It would not be wise for a retired 
reservist to rely on Section 29 (d) in accepting 
foreign employment. 

In addition to the Congressional limitations 
on foreign employment of retired naval per- 
sonnel, Executive Order No. 5221 of 11 Novem- 
ber 1929 * should be considered : 

“It is hereby ordered that no officer or em- 
ployee in the executive branch of the United 
States Government, regardless of whether he 
is on annual leave or leave without pay, shall 
be employed with or without renumeration 
[sic] by any foreign government, corporation, 

. partnership, or individual that is in competi- 
tion with American industry.” 

Although this executive order was issued over 
27 years ago and has never been revoked, no 
published opinion of the Attorney General or 
the Comptroller General of the United States 
interpreting it has been found. Nevertheless, 
recent attempts to modify this order indicate 
that it is considered applicable to retired officers, 
regular and reserve, of the Navy and Marine 
Corps. A retired enlisted person does not ap- 
pear to be an “officer or employee” within the 
meaning of the quoted order. 


CONCLUSION 


This article is not intended as (and could not 
be) a discussion of all laws and regulations 
relating to the activities of retired naval per- 
sonnel. It merely examines and attempts to 
explain the most important restrictions in this 
field. There have been attempts to repeal and 
amend many of these laws (particularly the 
Dual Employment and Dual Compensation 
Acts). As is the case in a field of this sort, the 
principles enumerated in this article ave obvi- 
ously subject to frequent change by legislative, 
judicial, or administrative action. With this 
note of warning, it is hoped that the views ex- 
pressed in this article will be of assistance to 
all persons throughout the Naval Establishment 
who are concerned with the propriety of post- 
retirement activities of retired personnel. 





81. L. R. N. A. 1527. 
82. For an unusually comprehensive list of these laws and a discussion 
of their historical evolution, see 103 Cong. Rec. A6530, 1957. 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Disability retired pay—Service after re- 
tirement—Retired pay computation— 


@ Credit for inactive time on the retired list for the 
purpose of increasing retired pay of members of the 
uniformed services, who after retirement for physical 
disability are recalled to active duty and subsequently 
returned to an inactive duty status, will be allowed only 
for those members who come within the purview of the 
Danielson case, 121 Ct. Cl. 533, and for those retired 
members who meet the requirements of the last proviso 
of Section 402 (d) of the Career Compensation Act of 
1949 and are returned to a retired status after October 
1, 1949-—the effective date of the Career Compensation 
Act of 1949. 

Members of the uniformed services who are retired 
for physical disability on or after October 1, 1949—the 
effective date of the Career Compensation Act of 1949— 
and subsequently recalled to active duty may, on return 
to a retired status, have time served in an inactive-duty 
status on the retired list credited for the purpose of 
increasing their retired pay provided they meet the 
eligibility requirements of the last proviso of Section 
402 (d) of the 1949 Act, 37 U. S. C. 272 (d). 

Service as a cadet in the United States Military 
Academy or as a midshipman in the United States Naval 
Academy prior to November 12, 1918, may be regarded 
as service as a member of the military or naval forces 
of the United States for computation of retired pay 
pursuant to paragraph 4 of section 15 of the Pay Read- 
justment Act of 1942, 37 U. S. C. 115. 

The holding in Travis v. United States, Ct. Cl. No. 
5-53, which applies the re-retirement concept to permit 
all members of the uniformed services who are retired 


Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 
for physical disability to count time in an inactive-duty 
status on the retired list to increase their retired pay 
after a tour of active duty, does not give effect to the 
plain language of Section 202 (b) of the Career Com- 
pensation Act of 1949, which grants increased retired 
pay benefits to a special group covered by Section 
402 (d) of the Act. Therefore, the Travis decision will 
not be followed by the General Accounting Office. 

Although the disability retired pay election provisions 
of Section 411 of the Career Compensation Act of 1949 
do not specify that an election is final and binding, an 
election is required to be made within five years of 
October 1, 1949—effective date of the Act—and, unless 
a member’s status has changed so that he did not have 
an opportunity to change his first election during the 
five-year period to take advantage of the new status, an 
election once made is final and binding on the retired 
member. ; 

Although the computation of retired pay under one 
of the methods provided in Section 511 of the Career 
Compensation Act of 1949 does not preclude the re- 
computation of retired pay on the basis of the other 
method if conditions change in such a manner that a 
retired member’s pay would increase by such recomputa- 
tion, Sections 5 and 6 of the Career Incentive Act of 
1955, 37 USC 321a and 322a preclude further recompu- 
tations of retired pay under Section 511 of the 1949 
Act and in that respect the method of computation of 
retired pay is final and binding on the retired member. 
CompGen Decision B-131700, 17 July 1957. 
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SMALL LOANS 


In years past, the business of making small loans, 
secured or unsecured, came into such disrepute through 
the use of sharp practices and the charging of usurious 
interest rates that in most cases it is now strictly regu- 
lated by state law. These laws apply to the so-called 
“loan company” or “finance company” and not to banks, 
building and loan associations, and other financial insti- 
tutions or to pawnbrokers, all of which are governed by 
other provisions of law. Small loans have their place, 
since, if your credit is good and if you need money 
immediately, you can frequently get it in a very short 
time on your signature alone when banks may be closed. 
Such loans can be expensive, however, and should not 
be obtained unless absolutely necessary. Since all state 
laws differ somewhat, we will use Virginia as an 
example. 

The legal rate of interest in Virginia for normal 
business dealings is 6% per year, however, because of 
the peculiar nature of the small loans business, it 
operates under specific laws. A small loan business in 
the state of Virginia must be licensed by the state, may 
make loans not exceeding $600, and is permitted to 
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charge interest at the rate of 24% per month on the 
unpaid balance not in excess of $300 and 1%% per 
month on the remainder over $300. No other charge of 
any kind may be made. 

Installment payments may not be contracted for 
longer than 21 months. The loan may be paid off at 
any time with interest paid up to the day of payment. 
If you urgently need $200 and can repay it the follow- 
ing month, you can get this sum for $5, which isn’t 
bad. However, if you plan to repay this amount at the 
rate of $20 a month you will repay $232.96 over a 
period of 12 months, which is roughly 16% interest per 
year on $200. If you miss your third payment and 
then catch it up, you would repay $238.04 or roughly 
19% per year. Interest may not be compounded, but 
is figured each month on the unpaid balance. If you miss 
a month, you have to pay the interest for that month 
even though that interest is not added to your principal 
unpaid amount. It can be seen then that if you miss 
several payments, particularly early ones when the 
principal amount is larger, the actual annual interest 
rate you are paying on the money you have borrowed 
increases rapidly and you may find yourself paying 
mainly interest and reducing the principal very little 
for several months. The absolute necessity for obtain- 
ing a loan of this nature and the ability to repay should 
always be very carefully considered. 
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Mens Rea and Article 92 


LIEUTENANT RAYMOND O. KELLAM, USN 


ENS REA GENERALLY.—Mens rea 

means guilty mind.? When a legally for- 

idden harm has resulted from the concurrence 

of behavior with mens rea,? a crime has been 
committed? — 

Mens rea does not connote a general propen- 
sity to commit, be moved by, or intend evil.+ 
It is more specific. It is governed by and takes 
on meaning from the substantive definition of 
the legally forbidden harm to which it relates.® 
With regard to the crimes that may be grouped 
together as crimes malum in se, e. g., murder, 
rape, arson, etc., the deed and the mental state 
occupy equal substantive importance as elements 
of the offense. 


There is, however, a large group of regulatory 
offenses, each of which may be characterized as 
malum prohibitum,* in which mens rea is not an 
element or prerequisite of guilt. Stated other- 
wise, by legislative fiat and judicial consent, the 
definitive substance of the crime is complete 
after proscription of the external harm has been 
supplemented only by a statutory penalty for 
failure to comply. These offenses fall short of 
the definition of a crime which was set forth in 
the first paragraph of this article. Such offenses 
have also been characterized as “public welfare” 


1. Black’s Law Dictionary 1178 (3rd ed. 1933). 

2. Historically, there has been a difference of opinion of whether 
intention was to be taken for the deed, ‘voluntas reputabitur 
pro facto’ or the deed was to be taken for the will ‘factum 
reputabitur pro voluntate’. See Mikell, Cases on Criminal Law 
(3rd ed. 1933), c. 3, § 1. There, the tragic result of such dif- 
ference of opinion was succinctly reported by Bereford, J., from 
U. B. Easter, 16 Edw. Il, 31 Seld. Soc. Intro. XXIV. Judge Bere- 
ford related how he refused to let the case of a servant, charged 
with murdering his master, go to the jury because the servant 
failed in his attempt. The master did not die, but ended up with 
a badly slit throat. The Judge summarized, “I refused to let the 
matter go before a jury because the master was alive, and the 
servant was remanded to prison. And afterwards, by St. Mary! 
he was arraigned before my companion and was hanged on the 
ground that in the circumstances the will must be taken for the 
deed.” 

3. Hall, Principles of Criminal Law 11 (1950). 

- Morally, of course, blackheartedness is the test of evil: 
“There is nothing from without a man, that entering into him can 
defile him: but the things which come out of him, those are they 
that defile the man * * *, For from within, out of the heart of 
men, proceed evil thoughts, adulteries, fornications, murders, 
thefts, covetousness, wickedness, deceit, lasciviousness, an evil 
eye, blasphemy, pride, foolishness;” St. Mark 7. 

. Felony-murder and misd laughter statutes are ex- 
ceptions to this generalization. See UCMJ art. 118 (4) and art. 
119 (b) (2). For example, one who kills while attempting to com- 
mit a robbery is guilty of murder even though it is clear that there 
was no intent to kill. 

6. Malum Prohibitum is a thing which is wrong because it is pro- 
hibited—as distinguished from malum in se, a thing which is 
wrong in itself. 
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offenses which “are not in the nature of positive 
aggression or invasions * * * but which are in 
the nature of neglect where the law requires 
care, or inaction where it imposes a duty [to 
act].”7 

With regard to the type of offenses which 
require a criminal intent, or mens rea as it is 
here called, the United States Court of Military 
Appeals has made the generalization that if an 
offense does not involve some question of public 
welfare or carry a petty penalty, then “a general 
or specific criminal intent” is required.2 The 
court summarized: “* * * [To] test whether 
criminal intent is a necessary criteria in an 
offense, it is well to measure the statute by: (1) 
the character of the offense, and (2) severity of 
the punishment.” ® 

Why be concerned about mens rea—especially 
since it means one thing in the crime of murder; 
another in the crime of larceny ; and still another 
thing (or perhaps nothing) in a public welfare 
offense such as spitting on the sidewalk? The 
reason to be concerned is summed up by Pro- 
fessor Hall as follows: “* * * [MJodern penal 
law is founded on moral culpability.” ° Moral 
culpability is something with which all have 
some speaking acquaintance and understanding. 
For example, a child soon learns that the punish- 
ment for his transgressions is likely to be less, 
maybe nonexistent, if he can blurt out a con- 
vincing, “But, I didn’t mean it’ to the chastising 
parent. Hence all of us accede to the proposi- 
tion that criminal knowledge, criminal intent, 

7. Morissette v. United States, 342 US 246 (1951). An enumeration 
of these offenses, taken from Professor Sayre’s article in 33 Col. 
Law Reo. 55 is set forth in U. S. v. Doyle, 3 USCMA 585, 14 CMR 
3. They are: (1) Illegal sales of intoxicating liquor; (2) sales of 
impure or adulterated food or drugs; (3) sales of misbranded 
articles; (4) violations of anti-narcotic acts; (5) criminal nui- 
sances; (6) violations of traffic regulations; (7) violations of 
motor-vehicle laws; and (8) violations of general police regula- 
tions, passed for the safety, health or well-being of the community. 
For a full discussion of mens rea see Edwards, Mens Rea in Statu- 
tory Offenses (1955). 

8. U.S. v. Doyle, 3 USCMA 585, 14 CMR 3, 9. 

9. Id. page 11. This general principle was severely strained by the 
facts in the case. The offense involved was a failure to render 
accounts as required by 18 USC 643. The offense was described by 
the court as having the color of a serious offense and the allow- 
able punishment was described as severe. However, the majority 
of the court, while saying that this was an offense which required 
intent, at the same time said that the government’s prima facie 
case was completed upon proof of the statutory elements (which 
did not include intent). It was reasoned that this was merely, 
and properly, placing the burden upon the accused to go forward 
with the evidence. : 

10. Hall, Principles of Criminal Law 168 (1950). 


NOVEMBER 1957 











i. e., mens rea, is an index to the “seriousness” 
of an offense. 

ARTICLE 92 (1) AND (2).—An examination of 
Article 92," Uniform Code of Military Justice, 
in light of the foregoing discussion of mens rea, 
reveals some noteworthy anomalies. The fol- 
lowing table sets forth the proscribed conduct 
versus maximum permissible punishment versus 
the necessity of alleging knowledge of the order 
violated or disobeyed: 


KNOWL- 
MAXIMUM EDGE 
OFFENSE PUNISHMENT ALLEGED? 
Art. 92 (1): violation DD and 2 NO 


or failure to obey 
any lawful general 
order or regulation 
Art. 92 (2): failure to 
obey any other 
lawful order with 
knowledge of same 


A glance at the above table reveals that, in 
terms of allowable punishment, Article 92 (1) is 
the more serious offense. Yet, the less serious 
offense, that of violation of any “other lawful 
order”, is the one that requires guilty knowledge 
as an essential element of the offense. This then 
is in apparent contrast to the general rule laid 
down in the Doyle case that the more severe 
offense was the one that required the criminal 
intent.” 

The legislative history of the Uniform Code of 
Military Justice is silent on the reason for this 
division of offenses—one requiring knowledge, 
and the other not. The Manual for Courts- 
Martial, however, makes it clear that there are 
regulations or directives of a general nature 
which have the force of law." Thus, the maxim 
ignorantia legis neminem excusat (ignorance of 
the law excuses no one) is made applicable to 
offenses lodged under Article 92 (1), UCMJ, 
probably because of the general nature of the 
order and because of the authoritative position 
of its author.* This fits nicely with part of 
Professor Hall’s tendered rationalé of the reason 
for the maxim, “Ignorantia legis * * *”™ He 
11. The third portion of Article 92, dealing with dereliction in the 

performance of duties, is outside scope of this discussion. It is, 

however, an example of a malum prohibitum or public welfare 
offense, that is to say—there is no positive aggression or invasion 
involved, but rather there is a neglect where the law requires care, 
or inaction where it imposes a duty. See Morissette v. United 

States, 342 U.S. 246 (1951). 

12. U.S. v. Doyle, 3 USCMA 585, 14 CMR 3, 9. 

13. MCM 1951, par. 154 (a) (4). 

14. MCM 1951, par. 171 (a). 

15. Hall, Principles of Criminal Law 353 (1950). “It opposes objec- 
tivity to subjectivity, judicial process to individual opinion, offi- 


cial to lay, and authoritative to non-authoritative declarations of 
what the law is.” 


years, etc. 


BCD and 6 YES 
months, etc. 
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further offers a parallel theory as the ultimate 
ground of ignorantia which is: “* * * [The] 
rules of criminal law include and reflect certain 
basic moral principles; to recognize ignorance 
of the law as a defense would contradict those 
values.” *¢ 

There are, however, no common denominators 
of general orders or regulations that can be 
equated to basic moral principles.” Stated 
otherwise, the offenses proscribed by Article 92 
(1) have no specific identification to moral 
culpability, but rather, the culpability is syn- 
thetic. The conduct is wrong because authority 
decrees it to be so. 

So far then, an analysis of Article 92 (1) has 
revealed the following: (1) It carries the 
greater punishment, yet its cousin, Article 92 
(2) is the one that always requires guilty knowl- 
edge as an essential element; and (2) the maxim 
ignorantia legis neminem excusat distinguishes 
it from its cousin, Article 92 (2), yet by the test 
of moral culpability, the subject matter of the 
orders involved is the same.* It would there- 
fore appear that the only distinction between 
Article 92 (1) and 92 (2) that is outstanding is 
that the former occupies its unique position be- 
cause of the AUTHORITY and position of the au- 
thors of certain regulations. Moreover, there is 
a definite relationship between the authority of 
the author of an order or regulation and the sub- 
jective requirement of knowledge. This re- 
quirement of knowledge is in inverse proportion 
to authority. Thus, as authority increases 
through the military echelons of command the 
subjective requirement of knowledge decreases. 
This may be graphically illustrated as follows: 





AUTHORITY KNOWLEDGE 
A B! 
C ere. eu cr 
B pte oe , hinagudil 
_— ~ 


The authority versus knowledge which is 
symbolized by the line AA’ represents the case 


16. Ibid. 

17. Authorship, rather than content, is the distinguishing feature 
between a general order and any other lawful order. Thus, in 
NCM 357, Rosenberry, 17 CMR 493, the BuSandA Manual orders 
were considered to be lawful general orders. The order here 
concerned the resale of items purchased in a ship’s store. The 
prohibited conduct is certainly of no greater moment, morally, 
than that conduct which is prohibited by orders issued by lessor 
authority. 

18. Where knowledge of the order or law violated is a requisite ele- 
ment of the offense, ignorance is an excuse. This is because the 
mens rea to be proven is knowledge of the order allegedly violated. 
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of an order issued at a high level, such as in the 

Rosenberry case.'® Orders of the same classifi- 

cation would include those in NAVY REGS, the 

BUPERS MANUAL, and the MARCORPS MANUAL. 

Moreover, orders issued by certain commanders 

which apply generally to the command of each 

fall within this classification. 'These “com- 
manders” 2° must not have a command inferior 
to the “headquarters of a territorial, theater, or 

similar area command.” An example of a 

command of this description is found in the 

Hansen case.” The order emanated from Head- 

quarters European Command. This command 

was considered to be an area command of the 
size contemplated by the phrase “the head- 
quarters of a territorial, theater, or similar area 
command.” Therefore, without allegation or 
proof of knowledge, the presence of the accused 
in civilian clothing at the Casino Bar, Mann- 
heim, Germany, on 12 June 1952, contrary to 
paragraph 10c, Circular 185, Headquarters 

European Command, was culpable. This case 

is exemplary of AUTHORITY transcending moral 

culpability and/or guilty knowledge. 

By far the greater number of cases regard- 
ing the definition of “* * * territorial, theater, 
or similar area command” get down to Specifics 
as to commands that are inferior to this stand- 
ard. On the authority versus knowledge scale, 
this type of order may best be symbolized by 
the line CC’. The AUTHORITY of the author is 
not sufficiently potent as to obviate the require- 
ment of proof of knowledge; yet, it is suffi- 
ciently strong to permit the specification to 
be written without an allegation of knowledge.” 
In short, knowledge must be proved even 
though the specification does not reveal it to be 
an essential element. Possibly the reason for 
the prodigality of the cases on this point 
is that if the knowledge is out of sight (not in 
19. NCM 357, Rosenberry, 17 CMR 493. 

20. The 1951 Naval Supplement to the Manual for Courts-Martial, at 
section 0123, gave the Secretarial definition of what he consid- 
ered to be “commanders.” U.S. vy. Bunch, 3 USCMA 186, 11 CMR 
186, gave recognition to this restrictive definition of commanders. 
This definition of commanders was omitted from the 1955 supple- 
ment probably because the size of the commands, as interpreted 
by the Court of Military Appeals, that would fit the definition of 
“Territorial, theater, * * *” was sufficiently large as to make 
the commander definition a redundancy. 

21. MCM 1951, Par. 154 (a) (4). 

22. CM 357297, Hansen, 8 CMR 231. Cf. ACM 9457, German, 18 
CMR 656 wherein the United States Northeast Command was held 
to be a “similar area” command. 

23. See U. S. v. Snyder, 4 CMR 15. This case decided that a “gen- 
eral order” as used in article 92 (1) was synonomous with a 
“standing order.”” Therefore, so the Court reasoned, a general 
order ranged from those issued by a Department down to those 
promulgated by the commander of a post, ship, or station. By 
this definition, almost any commanding officer can author a gen- 
eral order. The court further declared that there was nothing 
inconsistent with a requirement that the element of knowledge 
of a general regulation be established by proof at a trial for the 


disobedience of such regulation, even though the element of 
knowledge need not be alleged specifically in the specification. 





nw 


the specification), it is out of mind (no effort 


is made to prove it). The following commands 
have been held capable of authorship of lawful 
general regulations, knowledge of which need 
not be alleged, but should have been proved: 
Far Eastern Air Force; ** Ryukyus Command, 
which exercised command over all authorized 
personnel in the islands of the same name; * 
Fleet Marine Force, Atlantic, Camp Lejeune; * 
Alaskan Air Command;” Third Air Force; * 
Headquarters, 7th Infantry Division; * Fort 
Sill, Oklahoma; * United States Naval Base, 
Guantanamo Bay, Cuba;* Far East Command ;* 
Fifth Air Force;* and 814th Insallations 
Squadron, 814th Air Base Group.** What about 
a naval district? In size, and rank and author- 
ity of the Commandant, it probably fits some- 
where between the Far Eastern Command and 
the 814th Air Base Group. It is, therefore, 
submitted that a naval district general order 
is of the CC’ type and knowledge of its existence 
must be proved before guilt attaches. This 
conclusion is implied in only one case dealing 
with a naval district,* but, from an examina- 
tion of the foregoing authorities, it would ap- 
pear that a district ts inferior to a territorial or 
theater command. 

The lesson to be gleaned from this group of 
cases is: Proof of knowledge is often essential, 
even though the specification does not allege 
knowledge. It is best then, for those charged 
with the administration of justice, to examine 
each case carefully to determine whether it falls 
within the CC’ category. If there is any doubt, 
treat it as a CC’ type case. 

The remainder of those lawful orders de- 
scribed by Article 92 fall within the category 
symbolized by the line BB’ in the graph. 
These orders are not “general” because they 
are not made generically applicable to a certain 
class of persons or because they extend to per- 
sons not of the command of the author.*® Such 
orders fall clearly within the orbit of Article 
92 (2). Therefore, knowledge must be alleged 
and proved in every instance. 

DEAD CAT?—Recently, when the subject of 
mens rea was brought up at an informal discus- 
sion, a remark was made to the effect that mens 
rea was a “dead cat” and should not be seriously 
discussed or paraded on paper. Although this 
24. ACM 4053, Saunders, 1 CMR 663. 

25. CM 349861, Craddick, 3 CMR 357. 

26. See note 23, supra. 

27. ACM S-3866, Rooks, 7 CMR 568. 

28. ACM 5479, Lindsey, 7 CMR 587. 

29. 358808, Haney, 9 CMR 386. 

30. CM 363545, Woodland, 10 CMR 474 and U. S. v. Arnovits, 3 

USCMA 538, 13 CMR 94. 

31. NCM $337, Suter, 16 CMR 422. 

32. ACM 8212, Cascio, 16 CMR 799. 

33. ACM 10994, Robinson, 20 CMR 816. 
34. ACM S-12394, Jones, 21 CMR 783. 


35. NCM 118, Sullivan, 3 CMR 457. 
36. Ibid. 
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remark was possibly made in jest, mens rea does 
have an initial “opossum-like” appearance when 
viewed against the setting of Article 92. Ina 
classification of cases under Article 92 (1) and 
(2) according to the authority of the author and 
the requirement of knowledge by the alleged 
violator, the “guilty person must have guilty 
mind” concept is severely strained. General 
rules relative to moral culpability—character of 
offense and severity of punishment—simply do 
not seem to fit. The cat, mens rea, is swung by 
the tail—the AUTHORITY of the author of the 
order or regulation. 

But, if the cat has passed on, he is rein- 
carnate in one of his legendary nine lives. 
Evidence of this is the statement in paragraph 
154 (a) (4) of the Manual: “The general rule 
that ignorance of the law is not an excuse may 
be partially relaxed by courts-martial in trials 
for purely military offenses of persons recently 
enlisted.” Why this relaxation for persons re- 
cently enlisted? Because of mens rea—because 
it would not be reasonable to apply the pre- 
sumption of knowledge in these cases! 

Further evidence that there is a rule of rea- 
sonableness as dictated by the principle of mens 
rea is that where proof of knowledge is re- 
quired in the article 92 (2)—BB’ situation— 
the courts have been quick to accept proof of 
constructive knowledge. Where the boards 
have felt that knowledge (a difficult thing to 
prove)* was reasonably apparent, they have 
been liberal in imputing knowledge—mens 
rea—to the accused.** 





37. The partisanship of the one who knows best (the accused) is ob- 
vious. This was carried to the point of believing the incrimina- 
ting declarations of an accused while rejecting his exculpatory 
testimony, ACM S-9686, Fraser, 17 CMR 790. Even experts have 
been jokingly accused of partisanship, U. S. v. Smith, 5 USCMA 
314, 17 CMR 314, 325, footnote 12: “Physicians of the utmost fame 
were called in turn, and when they came they answered as they 
took their fees ‘there is no cure for this disease.’ ” 

38. See ACM S~-9686, Fraser, 17 CMR 790 and CM 346339 Beazley, 
1 CMR 231. 


Finally, an analysis of the cases previously 
described as CC’ type cases lends weight to the 
continued life and virility of the cat—of the 
jurisprudential presence of mens rea in the in- 
terpretation of the phrase “territorial, theater, 
or similar area command.” Size of command 
certainly has not been an announced criteria 
in distinguishing the AA’ type order from the 
CC’. Indeed it would be difficult to distinguish 
the European Command from, for instance, the 
Far Eastern Air Force Command, or the Far 
Eastern Command, in terms of size or firm 
boundary definition. It would be impossible to 
grade the complete autonomy of each com- 
mander within the bounds of his command. 
Why is it then that commands such as the 
Ryukyus Command and the Alaskan Air Com- 
mand were not classified as territorial, theater, 
or similar area commands? Because it would 
do violence to the intended meaning of the 
phrase? Certainly not! The answer would 
appear to be that appellate bodies have been 
loathe to extend the presumption of knowledge 
beyond those cases which strictly require it. 
This is but to say that the principle of mens rea 
has played its part in an interpretation of what 
commands are inferior to “territorial, theater, 
or similar area” commands. 

It is asked then, rhetorically: How dead is 
this thing that promoted the framers of the 
Manual to “partially relax” the presumption of 
knowledge pertaining to general orders in cer- 
tain cases; that causes an interpretation result- 
ing in the necessity of proof of knowledge in a 
growing number of cases; and that begets a 
liberal rule of reason on the quantum of proof 
necessary to satisfy the constructive knowledge 
element? 

The cat is with us and in apparent good 
health! 





NAVAL RESERVE LAW 
PROGRAM INFORMATION 


CERTIFICATION AS TRIAL AND DEFENSE COUNSEL 


The Judge Advocate General has received numerous 
inquiries from both active and inactive reserve officer- 
lawyers concerning the manner in which their certifica- 
tion as trial and defense counsel may be effected. A 
recent JAG Instruction, 5817.1A dated 28 August 1957, 
sets forth the requirements and the procedure for 
applying for certification as trial counsel, defense coun- 
sel, and law officer. While this instruction is directed 
specifically to the inactive reserve officer-lawyer, it is 
considered that it may likewise be followed by the re- 
serve officer-lawyer on extended active duty. 
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GULF-COAST LAW SEMINAR 


The presently scheduled convening date of 10 Febru- 
ary 1958 for the Gulf-Coast Law Seminar has been 
canceled. This is not indicative of a cancellation of the 
seminar entirely, but merely a notice of change of the 
convening date. In order that reserve officer-lawyers 
contemplating attending this seminar may make suit- 
able arrangements and plan their time accordingly, it 
is considered appropriate to announce this change even 
though a new date has not as yet been determined. 
Present planning indicates that the new date will be 
subsequent to 10 February 1958. Notice of the new 
date, when determined, will be given wide dissemination. 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the most recent opinions of 
the United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


ACCUSED—Right to counsel during interrogation— 

e@ A GCM convicted the accused of a number of viola- 
tions of the UCMJ and sentenced him to dismissal, total 
forfeitures, and confinement at hard labor for one year. 
Intermediate appellate authorities affirmed. The 
United States Court of Military Appeals granted review 
on the question of whether the accused was deprived of 
due process of law. 

During investigation of charges against the accused, 
he was interviewed by agents of the Office of Special 
Investigations. They informed him of the pending 
charges against him and advised him of his rights under 
Article 31, UCMJ. The accused told one of the agents 
“that he desired to make no statement until he had an 
opportunity to consult with counsel.” The agent per- 
mitted the accused to go to the office of the Staff Judge 
Advocate at the base “ ‘with instructions that * * * 
[he] return immediately thereafter.’” While the ac- 
cused was en route, the agent called the Assistant Staff 
Judge Advocate to inform him of the impending visit. 
The Assistant Staff Judge Advocate went to the officer 
who had previously represented the accused and who 
was also in the Staff Judge Advocate’s office, showed 
him an Air Force regulation (AFR 110-4), and re- 
minded him that he could not give any legal advice to 
the accused. Earlier all the legal officers in the office 
of the Staff Judge Advocate had been called together 
in a meeting. The Staff Judge Advocate told them 
that charges against the accused were being drawn. 
He also told them that he had not yet determined what 
assignments he would make in the case, and that until 
he did, no officer was to give legal advice to, or consult 
with, the accused. He emphasized that if the ‘front 
office gets wind’ of any assistance to the accused ‘heads 
will roll.” When the accused arrived at the Staff 
Judge Advocate’s office, he went to the officer who had 
previously represented him. The officer showed him 
the Air Force regulation, and told him that he could 
not “advise” him. 

Frustrated in his effort to obtain legal advice, the 
accused returned to the office of the OSI agents. He 
asked, and was permitted, to read Article 31 for him- 
self. The agents then questioned him. The accused 
refused to answer many of the questions. He did, how- 
ever, answer several questions and these answers were 


the basis of a charge of making a false official state- 
ment. 

Subsequently, and after the charges had been served 
upon him, the accused was again called to the OSI of- 
fice. Although the accused had counsel with him, the 
OSI agent present refused to permit the accused’s coun- 
sel to be present with him during interrogation. The 
accused was questioned, but he gave no answer. 


“At the trial the accused moved to dismiss all the 
charges on the ground that he was deprived of military 
due process by being denied counsel at the interroga- 
tions conducted by the agents. No complaint is made 
regarding counsel for the preparation of the case, the 
Article 32 investigation, and the trial.” 

On the basis of these facts, the majority of the Court 
said: “Under the United States Constitution, in ‘all 
criminal prosecutions’ the accused is entitled ‘to have 
the assistance of counsel for his defense.’ United 
States Constitution, Amendment VI. The right is not 
limited to the trial itself, but includes the pretrial 
proceedings during which counsel investigates the facts 
and prepares the defense. The United States Supreme 
Court has aptly said that the accused ‘requires the guid- 
ing hand of counsel at every step in the proceedings 
against him.’ Powell v. Alabama, 287 US 45, 69, * * *. 

“A criminal proceeding, however, must be distin- 
guished from an investigation by a law enforcement 
agent. Only in the former instance does the right to 
assigned counsel exist. Thus, in United States v. 
Moore, 4 USCMA 482, 486, 16 CMR 56, we pointed out 
that under the Uniform Code an accused is not entitled 
to ‘appointed military counsel prior to the filing of 
charges’ against him. The distinction between a crim- 
inal proceeding and an investigation does not, however, 
mean that a person suspected of the commission of a 
crime can be precluded from consulting counsel. The 
belief entertained by the Staff Judge Advocate and the 
investigating officers in this case that such a prohibi- 
tion exists is wholly wrong. One may not have a right 
to appointed counsel because no charge has been lodged 
against him, but he is not thereby precluded from ob- 
taining necessary legal advice. Even in an adminis- 
trative proceeding, Congress has directed that a ‘per- 
son compelled to appear * * * before any agency or 
representative thereof shall be accorded the right to 
be accompanied * * * and advised by counsel.’ * * * 
We, therefore, strongly condemn the practice, which 
appears to be common in the military, of telling a 
suspect that he cannot consult with counsel in connec- 
tion with an interrogation by enforcement agents. A 
suspect has no right to the appointment of military 
counsel, but he most assuredly has a right to consult 
with a lawyer of his own choice or with the Staff Judge 
Advocate. Cf. Rule 5 (b), Federal Rules of Criminal 
Procedure. We also condemn, therefore, the Staff 
Judge Advocate’s order to his assistants to refrain from 
advising the accused if he sought their counsel.” 

In discussing the effects of this decision, the majority 
of the Court said: “We have no fear that the Staff 
Judge Advocate will be inundated by hordes of sus- 
pected accused seeking him out for advice as to their 
rights during the investigative proceedings by law 
enforcement officers, nor do we fear that by giving 
the accused advice as to his rights the Staff Judge Ad- 
vocate will compromise his position as legal adviser to 
the convening authority, at least no more so than when 
he is asked to advise the investigating officer. United 
States v. DeAngelis, supra. It seems to us to be a 
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relatively simple matter to advise an uninformed and 
unknowing accused that, while he has no right to ap- 
pointed military counsel, he does have a right to obtain 
legal advice and a right to have his counsel present 
with him during an interrogation by a law enforcement 
agent.” 

It was held by the majority of the Court that the 
effect of the errors constitute a denial of the accused’s 
right to counsel. The majority opinion then went on 
to say: “Of course, the Staff Judge Advocate was not 
bound to assign military counsel to the accused. How- 
ever, he was obligated to give him correct advice. Had 
he given the accused such advice the accused would 
have known that he had a right to have his counsel 
present during his interrogation. This advice was not 
given to the accused. Instead, he was told that he 
could receive no advice from anyone in the Staff Judge 
Advocate’s office.” 

Citing In re Groban, 352 US 330, “that the require- 
ments of due process are violated if a person suspected 
of a crime is deprived of the assistance of his own coun- 
sel at a ‘secret inquisition’ by law enforcement agents,” 
the majority of the court concluded “that the accused 
was prejudiced by the conduct of the agents of the Of- 
fice of Special Investigations.” U. S. v. Gunnels, 8 
USCMA 130, 23 CMR 354. 


CONVENING AUTHORITY—ACCUSER—Absent the signing of a 
charge sheet, whether a convening authority is an accuser in a 
given case is a question of fact— 


@ After a trial by GCM, the accused was convicted 
of the commission of three offenses proscribed by UCMJ. 
He had been ultimately charged with violation of Ar- 
ticles 95, 128, and 122, respectively. “The various 
specifications under those Articles alleged escape from 
lawful confinement, aggravated assault (to which speci- 
fication and charge the accused pleaded guilty), and 
robbery. The sentence imposed was confinement at 
hard labor for two years, total forfeitures of pay and 
allowance, and a bad-conduct discharge. The conven- 
ing authority affirmed the proceedings, but the board 
of review disapproved both the findings and the sen- 
tence. Its decision is bottomed on the fact that the 
convening authority, in his referral of the charges to 
trial by general court-martial, directed trial counsel to 
amend the specification stating larceny to one alleging 
robbery. Up to that point, the specification had not 
alleged that the accused had taken the property by 
force and violence. In compliance with the convening 
authority’s directive, trial counsel made the necessary 
changes and then served accused with a copy of the 
charges. The board of review concluded that, by his 
actions in the case, the convening authority became an 
accuser and, therefore, was disqualified to appoint a 
court-martial to hear any of the charges.” 

The Judge Advocate General of the Navy certified 
the following question to the United States Court of 
Military Appeals: 

“*As a matter of law, was the convening authority 
an accuser under the circumstances of this case?’ ” 
In answering this question the Court said: “Absent 

the signing of a charge sheet, whether a convening 


JAG JOURNAL 


. 


authority is an accuser in a given case is one of fact. 
Paragraph 5a (4), Manual for Courts-Martial, United 
States, 1951. Therefore, we look to the facts in this 
record to ascertain the status of the officer who ordered 
the accused tried for the crime of robbery. We narrow 
the question to that particular offense, for it is beyond 
cavil that the functionary here involved could not have 
been an accuser as to the offenses pleaded originally. 

“The accused was a prisoner at the time the offenses 
charged against him are alleged to have been commit- 
ted. On the day of this occurrence, he and two fellow- 
prisoners were assigned to a work party under the 
supervision of a prison guard. During a rest period, 
the guard, who was armed with a police stick and a .45 
caliber pistol, proposed to give the prisoners a demon- 
stration of the alacrity with which he would draw the 
latter weapon. He handed the accused his club with 
directions to place it against his back simulating the 
use of a pistol. When the guard turned his back, the 
accused decided to end the demonstration, for he seized 
the occasion to forcibly apply the club to the guard’s 
head. The guard became a reluctant victim, and a 
surprising number of blows were required to render him 
hors de combat, but in the end, the prisoners obtained 
his pistol and made their escape. They were appre- 
hended shortly thereafter, and the pistol was found in 
the possession of the accused. 

“In due time, the guard signed and swore to charges 
against the accused. The charge which concerns us 
alleged larceny, and the specification thereunder stated 
that the offender did ‘steal a U. S. Government .45 
caliber revolver, serial number 1548139, of a value of 
about $53.00, the property of the U. S. Government.’ 
An Article 32 investigation followed and, after com- 
pletion of the hearing, the investigating officer’s re- 
port to the accused’s commanding officer was prepared 
and forwarded. It recommended a trial by general 
court-martial on the charges and specifications set forth 
in the original charge sheet. The commanding officer 
concurred in the recommendation, and the record was 
forwarded to the convening authority for his action. 
In accordance with the Code, the legal officer for the 
Sixth Naval District reviewed the record and advised 
the convening authority that, in his judgment, the ac- 
cused should be tried for committing the crime of 
robbery, the offense best supported by the record. The 
convening authority followed the advise of his legal 
advisor and forwarded instruction to trial counsel to 
make the necessary changes in the specification. It 
is this order which poses the important question in 
this case. 

“Article 1 (11), Uniform Code of Military Justice, 
* * * defines an accuser as the person who signs or 
swears to charges, the person who directs that another 
nominally sign and swear to charges, or any other 
person who has an interest other than an official inter- 
est in the prosecution of the accused. We can dispose 
of the first ground expeditiously, for it is not contended 
with reference to that part of the tripartite accuser 
definition that the convening authority signed or swore 
to the charges. 

“Likewise, the disqualification set out in the second 
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part of the codal definition of an accuser need not de- 
tain us long. That disability occurs when the charges 
are signed nominally by a third person upon the con- 
vening authority’s direction. We suppose that implic- 
it in that disqualification is the theory that one cannot 
escape his personal interest in a charge by directing 
another person to formalize the pleadings. We will 
later dispose of the personal interest element of the 
disqualification and, minus that ingredient, the remain- 
ing argument misses the point. The only charges 
actually sworn to in this instance were the original 
ones, and the guard was the true accuser. He was the 
man offended against and the victim of the assault. 
He had a personal interest in the prosecution, and he 
was the person most familiar with the facts and cir- 
cumstances surrounding the crime. However, it was 
not his function to know the Article under which the 
offense should have been laid, and it was not his over- 
sight that the original charge was larceny and not 
robbery. He should have been directed to sign the 
amended charge sheet, and, if that had been done, no 
question could have been raised that he did so nomi- 
nally. While trial counsel was the addressee of the 
directions to amend, he should not have sworn to the 
charges, for he had no independent knowledge of their 
accuracy and truthfulness. In addition, he had been 
ordered to try the case, and it is best that he not step 
out of character by appearing as an accuser. While 
the convening authority directed the amendment, he 
did not issue instructions requiring any individual to 
sign the charges, nominally or otherwise, but neither 
did he direct that they not be signed. In the final 
analysis, the failure in this case to have the charges 
sworn to must be charged to trial counsel, for after 
amending the charges, the proper procedure would have 
been for him to have the original accuser sign the 
amended charge sheet. But trial counsel’s failure to 
carry out all the legal requirements necessary to per- 
fect the record does not justify a conclusion that the 
convening authority should be disqualified under a 
theory that he ordered the charges to be amended and, 
therefore, had the regular proceeding been carried out, 
any person signing the charges would have been his 
alter ego. We have already shown the true accuser 
could not have been found to occupy that status.” 

In its consideration of the part of the codal defini- 
tion of an accuser, the Court said: “* * * [I]f a con- 
vening authority steps outside of his cloak of officiality 
by personally prosecuting an accused, he would bring 
himself within the provision of the Code which prohibits 
one with a personal interest in the outcome of a case 
from convening a court-martial to hear that particular 
case.” 

“When consideration is given to the circumstances 
surrounding the direction given to the trial counsel by 
this convening authority, it should be apparent that his 
actions were not of the persecuting or prosecuting type. 
There just is no evidence in the record that his direc- 
tions were the product of any personal interest he 
might have had in the outcome of the case. The charges 
and specifications were handled in a routine way, and 
it is not suggested he was cognizant of the facts of 
the case before he was called upon to make his de- 


cision. They, so far as the record shows, came to his 
attention at the appropriate time when, in the course of 
his official duties, it was incumbent upon him to con- 
sider the charges and specifications. 

“When the staff judge advocate’s advice was re- 
ceived—which initiated the steps leading to the chang- 
ing of the specifications—the convening authority acted 
strictly in acordance with his statutory duties, for he is 
enjoined by Article 34 (b) of the Code to do this: 

‘If the charges or specifications * * * do not con- 
form to the substance of the evidence contained in the 
report of the investigating officer, * * * such changes 
in the charges and specifications as are needed to 
make them conform to the evidence, may be made.’ 

“All the evidence before the convening authority 
merely confirms a conclusion that he acted upon his legal 
officer’s advice to have the specification amended to 
set out the true offense. The recommendation was ap- 
propriate, called for by the facts, and apparently not 
actuated by any desire to overcharge an offense * * *. 
Merely because the convening authority arrived at that 
conclusion and directed action be taken to frame the 
charges properly does not prove personalized interest. 
By statute, he is charged with the duty of -deciding the 
nature and severity of the offenses to be tried and the 
type of court to decide the issues. Therefore, unless 
there is evidence showing some departure from that 
statutory role, his action in ordering the accused tried 
on a greater offense than the first one alleged is not of 
such a personalized nature as to disqualify him from 
further performing his official duties.” 

The certified question was answered in the negative, 
and the decision of the board of review was reversed. 
U. S. v. Smith, 8 USCMA 178, 23 CMR 402. (See also 
U. S. v. Whitrock, 8 USCMA 185, 23 CMR 409, a com- 
panion case). 


REVIEW BY STAFF JUDGE ADVOCATE—Erroneous advice to the 
convening authority— 


@ The accused was convicted by GCM of conspiracy 
to commit larceny and larceny, in violation of Articles 
81 and 121, UCMJ, respectively. He was sentenced to 
a DD, to forfeit all pay and allowances, and to be con- 
fined at hard labor for one year. “The convening au- 
thority approved the findings and the sentence, but 
suspended the execution of the dishonorable discharge 
until the accused’s release from confinement or until 
completion of appellate review, whichever occurs later. 
The convening authority ordered the unsuspended por- 
tion of the sentence executed. The board of review 
set aside that portion of the convening authority’s ac- 
tion that ordered immediate execution of the sentence 
as violative of the provisions of Article 71 (c), Uniform 
Code of Military Justice, * * * but otherwise approved 
the findings of guilty and the sentence as correct in 
law and fact. 

“The sole issue presented on this appeal is whether 
the advice of the staff judge advocate to the convening 
authority in the post-trial review—wherein an alleg- 
edly incorrect standard for measuring the sufficiency 
of the evidence was applied—deprived the accused of 
his right to a legally correct review of his case at the 
level of the convening authority.” 
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In his post-trial review, the staff judge advocate ad- 
vised the convening authority under the separate sec- 
tion heading “ ‘Sufficiency of the evidence’ ” as follows: 

“‘The fact that the alleged larceny occurred was 
not contested; the sole issue in the case was whether 
or not the accused was involved. This issue could 
be resolved only by a comparison of the credibility 
of the witness * * * with the credibility of the ac- 
cused. Since that issue was resolved against the 
accused by the court who observed the demeanor of 
all witnesses and heard all the evidence first-hand, 
the undersigned may not disagree with that decision. 
There is sufficient evidence in the record of trial to 
sustain the findings of guilty.’” [Emphasis sup- 
plied.] 

Appellate defense counsel contended that the under- 
scored advice of the staff judge advocate erroneously 
informed the convening authority that he was bound 
by the findings of the court-martial. The Government 
argued that the advice cannot be construed as having 
informed the convening authority that he was pre- 
cluded from making an independent determination of 
the sufficiency of the evidence. 

In meeting and disposing of the issue presented, the 
majority of the United States Court of Military Ap- 
peals said: “Article 61, Uniform Code of Military Jus- 
tice * * * provides—with regard to general courts- 
martial forwarded to the convening authority pursuant 
to Article 60, Uniform Code of Military Justice * * *— 
that: 

‘The convening authority shall refer the record of 
each general court-martial to his staff judge advo- 
cate or legal officer, who shall submit his written 
opinion thereon to the convening authority.’ 

In pursuing the advisory function set forth in Article 
61, supra, it is incumbent upon the staff judge advo- 
cate to apply the same legal standards that would be 
employed by the convening authority in determining 
a given legal problem. A staff judge advocate has no 
command authority and no test is to be applied by him 
except in his capacity as legal advisor to the com- 
mander. His advice, therefore, must utilize the stand- 
ards that the commander himself would use. 

“With regard to the convening authority’s reviewing 
power generally, Article 64, Uniform Code of Military 
Justice * * * provides: 

‘In acting on the findings and sentence of a court- 
martial, the convening authority may approve only 
such findings of guilty, and the sentence or such part 
or amount of the sentence, as he finds correct in law 
and fact and as he in his discretion determines should 
be approved.’ [Emphasis supplied.] 

Further, the convening authority, in examining a given 
case for sufficiency of evidence ‘is empowered to weigh 
evidence, judge the credibility of witnesses, and deter- 
mine controverted questions of fact, recognizing that 
the trial court saw and heard the witnesses. In con- 
sidering the evidence, he will be guided by the prin- 
ciples stated in 74a and chapter XXVII. Unless he 
determines that a finding of guilty was established be- 
yond a reasonable doubt by the competent evidence of 
record, he should disapprove the finding.’ [Emphasis 
supplied.] (Paragraph 87a (3), Manual for Courts- 
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Martial, United States, 1951.) Paragraph 74a, Man- 
ual for Courts-Martial, supra, sets forths standards 
which guide the court-martial in ‘making its findings.’ 

“The staff judge advocate’s function with respect to 
the advice contained in the post-trial review is set forth 
in the Manual for Courts-Martial, supra, at paragraph 
85b, and is specific on form and content: 

‘The staff judge advocate or legal officer to whom 

a record of trial is referred for review and advice 

will submit a written review thereof to the convening 

authority. The review will include a summary of the 
evidence in the case, his opinion as to the adequacy 
and weight of the evidence and the effect of any 
error or irregularity respecting the proceedings, and 

a specific recommendation as to the action to be taken. 

Reasons for both the opinion and the recommenda- 

tion will be stated. The convening authority may 

direct his staff judge advocate or legal officer to make 

a more comprehensive written review or supple- 

mentary oral or written reviews or reports.’ [Em- 

phasis supplied.] 

“The advice given in this case is unambiguous. The 
staff judge advocate stated that he was bound by the 
findings of the court-martial on questions of fact. The 
convening authority, however, is not so limited and 
since the staff judge advocate has no authority or func- 
tion but to advise his commander, we believe the advice 
was tantamount to informing the commander that he 
also was bound by the findings of the court-martial. 
While it is true that the convening authority should 
generally recognize that ‘the trial court saw and heard 
the witness’ it is equally true that he is empowered 
and required to judge the credibility of witnesses, de- 


termine controverted questions of fact, and otherwise 
apply the trial level test of sufficiency rather than the 
more restrictive test reserved to appellate tribunals. 
He must be satisfied in his action that the accused is 
guilty beyond a reasonable doubt. 

“We are not unmindful of the fact that a convening 
authority may completely disregard the advice of his 


staff judge advocate. Paragraph 85c, Manual for 
Courts-Martial, supra, however, provides that the con- 
vening authority should ‘ordinarily’ accept the opinion 
of a staff judge advocate on questions respecting the 
adequacy of the evidence. In the case at bar the con- 
vening authority did not disregard the advice of his 
staff judge advocate. Our problem then resolves to 
this: Did there exist a fair risk that the convening 
authority’s action was prompted by reliance upon the 
erroneous advice of his legal advisor? We believe such 
a fair risk existed. 

“Since the staff judge advocate considered himself 
bound by the court-martial’s findings, we conclude that 
the convening authority also considered himself bound. 
To hold otherwise would * * * ‘ignore the practicali- 
ties of the situation.’ ” 

It was concluded by the majority opinion that as a 
result of the staff judge advocate’s erroneous advice, 
the accused has not received that legally correct re- 
view of his case at the convening authority level that 
he is guaranteed by the Uniform Code of Military Jus- 
tice and the Manual for Courts-Martial. The decision 
of the board of review was reversed. U.S. v. Grice, 
8 USCMA 166, 23 CMR 390. 
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